IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20542
(Summary Cal endar)

AMADO A. SOTO, ET AL.

Plaintiffs,
JUAN ENRI QUEZ,

Pl ai ntiff-Appellant,

ver sus

H. H COFFI ELD, Chairman, Texas Board of
Corrections at Rockdal e, Texas; ET AL.,

Def endant s,

WJ. ESTELLE, Director, Texas Departnent of Corrections;
LESTER BEAI RD, Warden, Darrington Unit, Rosharon, Texas;
CHARLES AVERY, JR : H H COFFI ELD, Forner Chairman of the
Texas Board of Corrections; JAVES MARVIN W NDHAM For ner

Chai rman of the Texas Board of Corrections; RAYMOND
PROCUNI ER, Forner Chairman of the Texas Departnent of
Corrections; O O MCCOITER, Forner Director of the Texas
Departnent of Corrections; JAMES AL COLLINS, D rector,

Texas Departnment of Crimnal Justice, Institutional Division;
ALAN M TCHELL, Corrections Oficer; JACK B. PURSLEY, Corrections
Oficer; JAVES M CHAEL WLSON, B.S. HARTNET; S. O WOODS,
Director of the Bureau of Cl assification,

Def endant s- Appel | ees.

LUCI EN MARSHALL PHI LLIPS; ET AL.
Plaintiffs,

JUAN RODOLFO ENRI QUEZ,
Pl ai ntiff-Appellant,

ver sus

WJ. ESTELLE, JR, Individually and in his
official capacity as director of the Texas
Departnent of Corrections; ET AL.,

Def endant s,



LESTER H. BEAIRD, Individually and in his official
capacity as Warden of the Darrington Prison,

Def endant - Appel | ee.

JUAN RODOLFO ENRI QUEZ; ET AL.

Plaintiffs,
JUAN RODOLFO ENRI QUEZ,

Pl ai ntiff-Appellant,
vVer sus

WLLIAM J. ESTELLE, JR  Drector of Texas Departnent of
Corrections; JAMES MARVIN W NDHAM Chai rman of the Texas

Board of Corrections, Individually and in his official

capacity; H H COFFI ELD, Fornmer Chairman of the Texas Board

of Corrections, Individually and in his official capacity;

LESTER H. BEAI RD, Forner Warden of the Darrington Unit,
Individually and in his official capacity; ALLEN M TCHELL

Former Assistant Warden of the Darrington Unit, Individually

and in his official capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC Nos. H 73-CV-900, H 73-CV-1004, & H 73-CV-1374

 June 12, 2000
Before POLI TZ, WENER, and STEWART, Circuit Judges.
PER CURI AM *
Plaintiff-Appellant Juan Rudolfo Enriquez, Texas state
prisoner # 227122, appeals from the district court’s grant of

summary judgnent to the defendants in three consolidated civi

rights cases. He argues that the district court erred by granting

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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the defendants’ notion for summary judgnent w thout notice to
Enriquez on his clains of racial discrimnation, denial of access
to the courts, and retaliation, and by determ ning that the clains
Enri quez added i n his anmended conplaint in 1992, which had not been
asserted in his original conplaint in 1973, were barred by Texas’s
two-year statute of |imtations.

“This court has strictly enforced the ten day notice

requi renent of Rule 56(c).” Powell v. United States, 849 F.2d

1576, 1579 (5th G r. 1988) (footnote omtted). Even when there is
no notice to the nonnovant, however, sunmary judgnment wll be
consi dered harm ess if the nonnovant has no additional evidence or
if all of the nonnovant’s additional evidence is reviewed by the
appel l ate court and none of the evidence presents a genuine issue

of material fact. Resolution Trust Corp. v. Sharif-Minir-Davidson

Dev. Corp., 992 F.2d 1398, 1403 n.7 (5th G r. 1993). As Enriquez
has failed to denonstrate the existence of a genuine issue of
material fact with regard to his clains of retaliation and deni al
of access to the courts, the district court’s entry of summary
judgnent wi thout notice to Enriquez on these issues constituted
harmnl ess error. See id. Further, the district court correctly
determ ned that Enriquez’s post-1973 clains were barred by Texas’s

two-year statute of limtations. See Rodriguez v. Hol nes, 963 F. 2d

799, 803 (5th Cir. 1992).
The district court’s entry of sunmary judgnment on Enriquez’s
racial discrimnation clains without notice to Enriquez did not

constitute harm ess error, however. The district court’s grant of



summary judgnent to the defendants on Enriquez’s racial
discrimnation clainms is therefore REVERSED and the case is
REMANDED to the district court for further proceedings.

Al l outstanding notions are DEN ED.

AFFI RVED | N PART; REVERSED | N PART; MOTI ONS DENI ED.



